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APPROPRIATION (CONSOLIDATED FUND) BILL (NO. 4) 2002 
Second Reading 

Resumed from 10 December 2002. 

HON GEORGE CASH (North Metropolitan) [12.17 pm]:  This Bill is similar to the Appropriation 
(Consolidated Fund) Bill (No. 3) 2002 that was discussed earlier this morning, except that that Bill relates to 
recurrent expenditure while this Bill relates to capital expenditure.  The Bill deals with excesses of capital 
expenditure during the financial years 1999-2000, 2000-01 and 2001-02.  As with the Bill dealt with earlier 
today, the amounts are significant.  For the 1999-2000 year, the total capital excess sought in this appropriation 
is $88 240 000; for 2000-01 the total capital excess sought is $119 634 748.10; and for 2001-02 the total capital 
excess sought is $39 012 000.   

Members have been provided with some additional information in the form of a schedule setting out the various 
items that comprise those amounts.  I am interested in a number of specific items.  For instance, for 1999-2000, 
an item of $9 500 000 was provided to the Department of Conservation and Land Management.  It is said that 
the money was required to bring forward the purchase of certain land, in the vicinity of the Wellington reservoir, 
from the Water Corporation.  How was the land acquired?  Originally the Water Corporation purchased this land 
from Worsley Timber Pty Ltd and the land remained in the ownership of the Water Corporation for some time, 
and it is now being transferred to the Department of Conservation and Land Management for the amount of 
$9 500 000.  I would like to know how that land was originally acquired.  Was it a negotiated purchase, a 
resumption or a compulsory acquisition?  What terms and conditions applied to the purchase of the land?  Was 
the land to be used by the Water Corporation?  Was it purchased for that sole purpose?  Why did the Department 
of Conservation and Land Management not purchase this land directly from Worsley Timber Pty Ltd when it 
first decided that it should be acquired? 

I note that the Police Service was given an additional $12 million during this financial period.  In part, the 
additional funds were required because certain asset sales did not eventuate in the financial period 1999-2000.  
As a result, it would have a potentially adverse impact on the police academy project.  To enable that particular 
project to continue uninterrupted, additional funds were provided.  With regard to this amount, which particular 
assets were to be sold?  Have they been sold; and, if not, when are they scheduled to be sold? 

An amount of $59 million was set aside for the Department of Justice.  The notation provided indicates that the 
additional expenditure related to funding was provided for the construction of Acacia Prison, which is to be 
financed from the consolidated capital works program in preference to alternative private sector options.  What 
benefits will flow from funding from the consolidated funds capital works rather than the alternative sources that 
are nominated? 

With regard to the capital expenditure excesses and new items for the 2000-01 financial year under the heading 
of “Joint House Committee”, an amount of $179 000 was provided for various works at Parliament House.  The 
particular works in question involved repairs to the external courtyard of Parliament House to the amount of 
$129 000, and some additional funds for the replacement of an airconditioning system within the parliamentary 
building.  Insufficient funds are allocated on an annual basis to the maintenance of Parliament House.  For those 
who have worked in the building over the years, each of us can attest that this Parliament House is falling down 
in front of our very eyes.  It is a great shame on all Governments over the past 20 or so years that they have not 
applied adequate funds for the maintenance of this building.  When I was the President of this House I was 
confronted with an engineering report that indicated that the external Harvest Terrace wall, and indeed the south 
and north faces of the building, were exploding from within.  Water had penetrated the inner shield and was 
causing the walls to break away -  

Hon Derrick Tomlinson:  To exfoliate. 

Hon GEORGE CASH:  Exfoliate really refers to the external face - 

Hon Alan Cadby:  Imploding means inside.   

Hon GEORGE CASH:  I do not know whether it was exfoliating or imploding but I can tell members that it is 
falling down. 

Hon Paddy Embry:  And it is in trouble. 

Hon GEORGE CASH:  Yes, it is in trouble.  Funds were required to address that problem because we had tried 
to save money in earlier years by not properly repairing the damage caused through water penetration.   

A considerable amount of money must be spent on Parliament House and I urge this Government to grasp the 
nettle and apply it.  I give credit to the current Government and, indeed, the current President.  He has succeeded 
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in getting funds from this Government when I, as President, was unable to get funds from the last Government 
for the building works that are currently progressing on the southern side of the building.  The current President 
has done a magnificent job in managing to get hold of those funds to have that work proceed.   

Hon Derrick Tomlinson:  Are they addressing the problem of the exploding northern wall? 

Hon GEORGE CASH:  In part, no doubt, that will be done.  However, the problem with the wall was addressed 
some years ago, but in a limited way. 

Hon Peter Foss interjected.   

Hon GEORGE CASH:   All I have to do is mention Parliament House and its inadequacies, and every member 
wants to contribute his view on how it affects them.  I agree with those views entirely.   

For that same financial period 2000-01, a contribution was made to the Fremantle Port Authority.  It is referred 
to as an equity injection of $71 748.10 to offset the interest paid on a bulk material ship off-loader loan.  I am 
interested to learn more about the objective behind that injection of funds and how this impacts on the capital 
asset user charge, which has now been applied with respect to most government agencies.   

During this financial period $59.971 million was provided to the transport area.  It is said that the overspending 
was mainly due to increased expenditure relating to work commenced under the Perth urban rail development 
project.  If the Parliament is to agree to the appropriation of those funds to satisfy the requirements as laid down 
in this Bill, it is important that a breakdown be provided of the specific items that relate to that amount of nearly 
$60 million.  I ask the minister to take the necessary action to provide the House with such a schedule.   

An amount of $13.5 million under transport also deals with the acquisition of land in the northern suburbs for the 
northern suburbs extension.  An additional amount of $12.5 million relates to planning design and project 
management.  Again, additional particulars in respect to those amounts are necessary.   

I mentioned for the previous financial year that the Police Service was provided with funds because it had not 
sold certain assets it had intended to sell.  In the financial period 2000-01, an amount of $29.329 million was 
provided to the Police Service as additional capital works funds.  In part, the reasons for providing this additional 
amount of money were to compensate for property sales that did not eventuate in 2000-01.  To which properties 
does this relate and when will they be sold?  Are they the same properties that are being rolled over from year to 
year; that is, properties that the Police Service gave a commitment to sell but is now reluctant to sell?  If that is 
the case, then tell us whether there has been a change of heart, a change of plan or a change of policy.  However, 
the same excuse should not be used if it relates to the same properties year after year.   

Hon Derrick Tomlinson:  It would be useful to ask how the former police academy in Maylands is being used. 

Hon GEORGE CASH:  Additionally, as some of the $29 million was applied to meet contractual commitments 
on projects such as the Police Academy in Joondalup, which has a direct bearing on what is happening at the 
police academy in Maylands, it would be useful to know the Government’s intentions for the land in Maylands 
that is currently part of the police academy.  I should perhaps expand on that because, in some respects, when 
asked about particular land that is being used by the police academy, some bureaucrats tend to give a narrow 
answer.  I mean the whole of the land that has been or is being used for police purposes in Maylands.   
Hon Derrick Tomlinson interjected.   
Hon GEORGE CASH:  That is right.  In the following financial period - the 2001-02 financial year - 
$6.523 million was sought by way of appropriation for the Department of Land Administration.  This was 
additional capital funding for the electronic land titles back-capture project.  As this Bill had been outstanding 
for many, many months, one of the questions I intended to ask was when we were to deal with the specific 
legislation that related to the use of this back-captured material.  We dealt with that legislation in this House only 
about two weeks ago, so the question is now redundant.  However, I make the point that I support the back 
capture of the data that is required to allow that particular program to continue.  If the minister would provide 
some additional information in due course, I would be most obliged.   

During debate on the Appropriation (Consolidated Fund) Bill (No. 3), I made some general observations about 
the notions of accountability and openness of government that had been portrayed publicly by the Premier, Dr 
Gallop, since he was elected to Parliament in 1986.  I also made some comments on the actual situation since the 
Labor Party came to office in February 2001.  One of the issues I raised was commercial-in-confidence clauses.  
I made some comments on The West Australian’s interest in this subject and the amount of space it had given to 
it, particularly in February this year.  I also have a significant interest in the use of commercial-in-confidence 
clauses.  They are not new.  They have been used by not only this Government but also past Governments.  
However, there is no question that this phenomenon is now being used with increasing frequency and, in my 
view, is preventing the proper scrutiny by Parliament of various government functions.  I remind members, 
certainly those who were in Parliament in 1988 and those who took an interest in parliamentary issues in 1988, 
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that the then Labor Premier, Peter Dowding, set up what became known as the Burt Commission on 
Accountability under the chairmanship of the Honourable Sir Francis Burt, a former Chief Justice of the 
Supreme Court of Western Australia.  The commission reported its findings and recommendations to the then 
Labor Government in January 1989.  It is interesting to look at the terms of reference of the Burt commission, 
which included a requirement for it to -  

review existing procedures and recommend guidelines to protect the public interest and improve 
financial management and accountability in respect of government investments, with particular 
reference to departments and authorities with a significant investment role;   

It was further required to -  

recommend any necessary legislative, administrative and/or procedural changes; 
Among the many issues that arose for the commission to consider by virtue of its terms of reference was the 
issue of public scrutiny and contractual secrecy.  Paragraph 5.3 on page 24 of the commission’s report states -   

The Commission is concerned by the practice of secrecy or confidentiality provisions being included in 
contracts entered into by State-owned entities, regardless of whether the entity has been established by 
statute or is owned by virtue of a shareholding.  The secrecy arrangement denies accountability to the 
Parliament.  It denies public scrutiny and it may even deny ministerial scrutiny.   

In 1991 the then Labor Premier, Carmen Lawrence, established the Royal Commission into Commercial 
Activities of Government and Other Matters, which reported to the Government on 12 November 1992.  Part 2 
of the royal commission’s report contains chapters dealing with open government, accountability, integrity in 
government, the Parliament and the administrative system.  In dealing with open government, the royal 
commission, at paragraph 2.1.2, wholeheartedly endorsed the following observation made by the Chief Justice of 
Australia in Commonwealth of Australia v John Fairfax & Sons Ltd and Others (1980) 32 ALR 485, who stated 
at page 493 - 

It is unacceptable, in our democratic society, that there should be a restraint on the publication of 
information relating to government when the only vice of that information is that it enables the public to 
discuss, review and criticize government action.   

The royal commission considered the issue of commercial confidentiality as a justification for concealing 
information, and noted that amendments to section 58C of the Financial Administration and Audit Act 1985 
were questionable.  The commission stated at paragraph 2.5.15 that -  

The enactment of section 58C of the Financial Administration and Audit Act 1985, apparently in 
response to observations in the Burt Report and designed, so it would seem, to prevent secrecy 
obligations being incurred to third parties, in no way removes that concern.   

In fact at paragraph 2.5.17, the commission noted -  

Given the events into which the Commission has inquired and the use that was made of secrecy claims 
during those events, this legislation is most disturbing.   

It can been seen from section 58C of the FAAA and the recommendation of the Burt Commission on 
Accountability that the way in which section 58C was amended was not designed to do what the Burt 
Commission on Accountability intended.  The royal commission’s concern about section 58C revolved around 
the discretion in that section that enables a minister to decide which information may be made public and which 
may be kept secret.  At paragraph 2.5.19 the commission noted - 

. . . the Commission is unable to accept that Parliament may be statutorily denied access to information 
at the absolute discretion of a minister in the way now permitted by section 58C.  This provision does 
not advance proper accountability. 

Those words point directly at the way in which section 58C of the Financial Administration and Audit Act was 
amended, and the actual effect of the amendment - not what was said in the second reading speech about what 
was intended or what was the preferred option, but what occurs when section 58C is interpreted in the proper 
manner. 

The commission then recommended that section 58C of the FAAA be amended in the terms set out at paragraph 
2.5.20 of the report.  In its report to the Government, the commission recommended the establishment of an 
independent review body known as the Commission on Government to conduct various further inquiries.  I do 
not suggest that this was one inquiry recommending another inquiry which might in turn require another inquiry, 
but the royal commission had certain terms of reference and it determined, on the evidence presented to it and 
the information that it gathered, that other issues needed inquiry in Western Australia, and that was the reason 
for recommending the establishment of the Commission on Government.  That recommendation of the royal 
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commission was taken up by the Court Government, and the Commission on Government Act was passed by the 
Parliament in 1994.  COG investigated a number of important issues and it further considered the effect of 
section 58C of the FAAA.  It noted that the financial management and audit legislation in force in the other 
Australian States as well as the Commonwealth did not contain provisions allowing ministers the discretion to 
withhold information from Parliament.  This is referred to on page 181 of the COG report. 

The Commission on Government travelled around Western Australia and received many public submissions on 
the issues it was required to consider and report on.  It is interesting to note the various public submissions that 
considered the operation and adequacy of section 58C.  The Auditor General, Mr Pearson, as noted at page 182 
of the COG report, is reported as stating - 

Whilst the Auditor General is not aware of any instance where a Minister or agency has failed in this 
public responsibility [to be accountable to Parliament],...[s.58C] allows opportunity for abuse. 

They were the words of the then Auditor General, who is also the current Auditor General.  Tony Cooke, who 
will be known to many members in this Chamber, was the then Acting Secretary of the Trades and Labor 
Council of Western Australia.  In his submission to COG he recommended that section 58C be amended by 
deleting the words “in such manner and to such an extent as the Minister thinks reasonable and appropriate”. 

COG notes at page 182 of its report that Hon Richard Court, the then Premier of Western Australia, had 
indicated to it that the then Government was prepared to consider amending section 58C in line with the 1992 
royal commission recommendations.  It is now a matter of fact, some years later, that section 58C of the FAAA 
remains unamended.  I suggest that there still remains a need to amend section 58C of the FAAA for the reasons 
raised by the Burt Commission on Accountability, for the reasons given by the Royal Commission into 
Commercial Activities of Government and Other Matters, and the proposition advanced by the Commission on 
Government.  It has been more than 14 years since the then Premier, Hon Peter Dowding, established the Burt 
Commission on Accountability.  Three separate inquiries have now considered the issue of section 58C of the 
Financial Administration and Audit Act and it is time this Parliament acted to make the required changes, 
because without such an amendment to the FAAA, the Parliament has a duty to effectively scrutinise the 
performance of the Executive on behalf of the people who may be denied access to information which may 
disclose improper conduct by the Government or ministers in the stewardship of the affairs of the State.  It is 
clearly in the public interest that impropriety in the administration of public affairs be exposed to enable 
appropriate action to be taken to maintain the confidence of the people in the administration of the State. 

The Financial Administration and Audit Act 1985 makes reference to the office of Auditor General and the 
functions of the Auditor General that he performs as an officer of this Parliament.  It is self-evident from reading 
the Act that for the Auditor General to effectively discharge the audit functions required by law, he must have 
access to all relevant information; that is, relevant information involving expenditure of public funds, including 
information that is the subject of commercial-in-confidence clauses.  That is the issue to which I want to pay 
more attention: the question of commercial-in-confidence clauses. 
The FAAA, part III, sections 71 through 95 generally, set out the appointment, tenure, role, functions and powers 
of the Auditor General.  The issue of whether the Auditor General has sufficient power to access all relevant 
information to enable the effective discharge of the functions required of the office of Auditor General has itself 
been a matter of public discussion over a period of years.  Given that the Auditor General is an officer of the 
Parliament, independent of the Executive and required to report directly to the Parliament, if the Auditor General 
is unnecessarily restricted in his access to relevant information, the Parliament and the people are the ultimate 
losers.  Again, I refer to sections 83, 85 and 86 of the FAAA, which set out the powers of the Auditor General to 
access information.  For instance, section 83 deals with access to accounts, section 85 deals with power to 
require information, and section 86 deals with the power to call for persons and papers.  Each of those sections 
qualifies the Auditor General’s power by including the words “for the purpose of any audit”.  It should be further 
noted that the FAAA does not define “audit”.  Therefore, the question arises whether an audit includes an 
investigation which the Auditor General may be required to conduct in the discharge of his duties to this 
Parliament.  The 1992 royal commission considered the powers of the Auditor General when conducting 
investigations and questioned whether an audit to compel the production of information and documents and the 
attendance of persons was an adequate representation of the Auditor General’s powers.  Paragraph 3.10.17 of the 
commission’s report recommends -  

The legislation governing the functions of the Auditor General provide the office with all necessary 
powers to call for information and the production of documents, and to compel the appearance of 
persons, as may be necessary for the purpose of exercising all such functions.   

It is interesting that that commission should go as far as believing that the Auditor General should be given the 
authority to compel persons in the exercise of his functions.  The Commission on Government also considered 
the Auditor General’s power to access information.  It recommended that the Office of the Auditor General 
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should be established as a statutory authority, subject to various other provisions, which could include external 
reviews of the auditor’s office in achieving its objectives.  Given that the injudicious use of confidentiality 
clauses has the potential to prevent proper scrutiny and accountability of decisions affecting public 
administration, I believe that it would be prudent to establish a public register showing the details of every 
commercial-in-confidence clause relied on by the Government or any of its agencies or instrumentalities to 
withhold information.  I believe that this register should also include an explanatory memorandum setting out the 
reasons that confidentiality should be maintained.  It is also critical that the register should be subject to a 
specific investigation by the Auditor General, who, I believe, should be required to annually certify the 
continuing need for each commercial-in-confidence clause.  I say that because if there is no annual review, the 
commercial-in-confidence clause is likely to continue without question forever.   

Another important area of concern is the lack of consistent policy across government that sets out the 
constitutional duty of the Government and its agencies to provide Parliament with all relevant information to 
enable Parliament to effectively and efficiently scrutinise decisions relating to public administration and the 
application of public funds, and the relevant principles of law that govern commercial-in-confidence clauses.  I 
say that because some officers in government departments, agencies and instrumentalities, seem to think that 
they are not required to provide Parliament with information that it may order be produced from time to time.  
However, I will take up that issue at another time.  I want to take up that issue because officers in government 
departments and some ministers - I refer to not only ministers in this Government but also previous Governments 
- seem to believe that they are able to withhold information from Parliament and avoid public scrutiny.  Section 
58C of the Financial Administration and Audit Act must be amended.  That would strengthen the capacity of the 
Auditor General to carry out his functions on behalf of the Parliament, which in effect is on behalf of the people 
of Western Australia.   

I will take up the matter of the public register of confidentiality clauses at another date.  However, this 
Parliament is entitled to such information as it orders be produced from any of its departments, agencies or 
instrumentalities.  It is in fact a constitutional right of the Parliament and other jurisdictions around Australia 
where it is not enshrined in a statute.  In New South Wales for instance, the Government relies on a document of 
implied necessity, which enables the Parliament to require the tabling of any information.  I emphasise “any 
information” because there are still people who seem to think that because something is said to be confidential 
that it cannot be tabled in the Parliament.  That is not the case.  I say again: Parliament has an absolute 
constitutional right to have that information tabled.  I will develop that argument at a later stage.  We support the 
Bill.   

HON DEE MARGETTS (Agricultural) [12.55 pm]:  Yet again, this Bill provides for the extra expenditure of 
nearly $500 000 for Oakajee, the State’s industrial buffer.  It would be much more sensible if the money that had 
been spent on Oakajee so far were spent on providing members of the community of Oakajee with something 
useful; for example, an ecovillage or conference centre, which it does not have.  That would create many more 
jobs than the mythical heavy industry proposals.   

HON TOM STEPHENS (Mining and Pastoral - Minister for Housing and Works) [12.56 pm]:  I thank 
members for their comments.  For the sake of consistency in the handling of the two Bills, we should complete 
the second reading of this Bill so that both Bills can be dealt with in committee.   

Question put and passed. 

Bill read a second time. 
 


